
 

 

Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC  20554 
 
 
In the Matter of )  
 )  
Petition of Qwest Corporation for Forbearance 
Pursuant to 47 U.S.C. § 160(c) in the 
Omaha Metropolitan Statistical Area 

) 
) 
) 

 

 
REQUEST FOR 

CONFIDENTIAL TREATMENT 
 
 Qwest Corporation (“Qwest”) respectfully requests confidential treatment of certain 

competitively sensitive information that is included in the above-referenced Forbearance 

Petition.   

In support of this request and pursuant to Sections 0.457 and 0.459 of the Commission’s 

Rules, 47 C.F.R. §§ 0.457, 0.459, Qwest states the following: 

1. The competitively sensitive information that is included in Qwest’s Forbearance 

Petition is contained both in the body of the Petition, in the Teitzel Affidavit, which is attached 

to the Petition as Exhibit A, and in the Haring, Rohlfs and Shooshan III Affidavit, which is 

attached to the Petition as Exhibit B.  The information includes data on wholesale services 

purchased by competitive local exchange carriers (“LECs”) from Qwest in specific time frames, 

in a specific Metropolitan Statistical Area (“MSA”); data on E911 records associated with 

competitive LECs; and data on market share estimates for residential and business local 

exchange services in a specific MSA.   

2. This data is of the type that telecommunications carriers normally keep 

confidential and that Qwest, in fact, keeps confidential.  In addition, this information is 

confidential and proprietary commercial or financial information and thus qualifies for trade 
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secret protection pursuant to Commission rule and the Administrative Procedure Act.  See 47 

C.F.R § 0.457(d), which references 5 U.S.C. § 552(b)(4).   

3. The confidential information included in Qwest’s Petition for Forbearance 

concerns services that are subject to competition within the meaning of Section 0.459(b)(4) of 

the Commission’s Rules, 47 C.F.R. § 0.459(b)(4). 

4. Since these services are subject to competition, public disclosure of the 

confidential data in Qwest’s Forbearance Petition and in the Affidavits is therefore commercially 

sensitive, and would very likely cause substantial harm to Qwest’s operations if it were 

publicized.  These harms include allowing the competitor to gain an unfair and artificial 

competitive advantage or permitting the competitor to determine ways in which to decrease or 

limit Qwest’s market share or revenues.  Disclosure of this information would thereby undermine 

Qwest’s competitive efforts and cause substantial competitive harm to Qwest.  Accordingly, this 

confidential information is appropriate for non-disclosure under Section 0.459. 

5. While Qwest requests that these materials not be made routinely available for 

public inspection, Qwest does not object to limited disclosure of the confidential information, so 

long as the parties that wish to view it sign a standard Commission-approved confidentiality 

agreement pursuant to a Protective Order, such as the one attached herewith.  This agreement 

will ensure that the confidential material is only used for proper purposes, such as participating 

in this proceeding. 

WHEREFORE, Pursuant to Sections 0.457 and 0.459 of the Commission’s rules, 47 

C.F.R. §§ 0.457, 0.459, Qwest respectfully requests that the confidential portions of the 

Forbearance Petition and the Affidavits be deemed confidential and be indefinitely protected 
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from public inspection, and that the Commission enter the attached Protective Order in this 

proceeding. 

      Respectfully submitted, 

 

     By: ______________________ 
      Andrew D. Crain 

Robert B. McKenna 
      Michael B. Adams, Jr. 
      Suite 950 
      607 14th Street, N.W. 
      Washington, DC  20005 
      Tel: (303) 672-2861 
      Fax: (303) 295-6973 
 

      Attorneys for 
  

QWEST CORPORATION 
 
 

June 21, 2004 
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PROPOSED PROTECTIVE ORDER 
 
1. This Protective Order is intended to facilitate and expedite the review of 
confidential information submitted by Qwest Corporation (“Qwest”) in the non-redacted 
version of its Petition for Forbearance Pursuant to 47 U.S.C. § 160(c) in the Omaha 
Metropolitan Statistical Area (“Forbearance Petition”), and containing trade secrets or 
financial information which is privileged and confidential. 
 
2. Documents submitted to the Commission in the course of these proceedings may 
represent or contain confidential or proprietary information.  To ensure that documents 
and materials in the above-referenced proceedings considered by a party to be 
confidential and proprietary are afforded protection, the Wireline Competition Bureau 
adopts this Protective Order. 
 
3.  Non-Disclosure.  Except with the prior written consent of the person originally 
designating a document to be stamped as a confidential document, or as hereinafter 
provided under this order, no stamped confidential document may be disclosed to any 
person.  A “stamped confidential document” means any document which bears the legend 
(or which shall otherwise have had the legend recorded upon it in a way that brings its 
attention to a reasonable examiner) “CONFIDENTIAL -- SUBJECT TO PROTECTIVE 
ORDER” to signify that it contains information believed to be subject to protection under 
the Commission's rules.  For purposes of this order, the term "document" means all 
written, recorded, or graphic material, whether produced or created by a party or another 
person, whether produced pursuant to the Commission's rules, pursuant to subpoena, by 
agreement, or otherwise.  Documents that quote, summarize, or contain materials entitled 
to protection may be accorded status as a stamped confidential document, but, to the 
extent feasible, shall be prepared in such a manner that the confidential information is 
bound separately from the information not entitled to protection. 
 
4.  Permissible Disclosure.  Notwithstanding paragraph 3, stamped confidential 
documents may be disclosed subject to the provisions of subparagraphs (a) and (b) to the 
following persons if disclosure is reasonably necessary for such persons to render 
professional services in this proceeding: counsel of record for parties that may file 
documents in this proceeding, including in-house counsel who are actively engaged in the 



 

 

conduct of this proceeding; partners, associates, secretaries, paralegal assistants, and 
employees of such counsel; outside consultants or experts retained to render professional 
services in this proceeding, provided that they are under the supervision of the counsel of 
record; and in-house economists and regulatory analysts, provided that they are under the 
supervision of the counsel of record.  Such documents may also be disclosed to relevant 
employees of regulatory agencies, Commission employees involved in this proceeding, 
and to any person designated by the Commission in the interest of justice, upon such 
terms as the Commission may deem proper.  
 

(a) Notwithstanding any other provision of this order, before any disclosure shall 
occur, any individual (other than a Commission employee) to whom confidential 
information is disclosed must certify in writing that he/she has read and understands this 
protective order, agrees to abide by its terms, and understands that unauthorized 
disclosures of the stamped confidential documents are prohibited.  A copy of each such 
certification shall be provided to the party that designated the information confidential. 
(See Attachment A for a model certification.) 
 

(b) Before disclosing a stamped confidential document to any person who is listed 
in this paragraph (other than an attorney) and who is employed by a competitor or 
potential competitor of the party that so designated the document, the party seeking such 
disclosure shall give at least five days' advance notice in writing to the counsel who 
designated such information as confidential, stating the names and addresses of the 
person(s) to whom the disclosure will be made, identifying with particularity the 
documents to be disclosed, and stating the purposes of such disclosure.  No such 
disclosure shall be made within the five-day period. If, within the five-day period, a 
motion is filed objecting to the proposed disclosure, disclosure is not permissible until the 
Commission has denied such motion and disclosure is permitted under Section 0.459 of 
the Commission’s Rules, 47 C.F.R. § 0.459.  Any such motion shall be hand-served on 
the party seeking such disclosure. 

 
5.  Access to Confidential Information.  Any party producing confidential 
information pursuant to this order shall designate a Washington, D.C. location and such 
other locations as may be convenient at which all parties shall be permitted access to and 
review of requested confidential information [*8]  pursuant to the other terms of this 
order, or pursuant to alternative arrangements agreed upon by the parties. Any such 
access or review may be limited to regular business hours after reasonable notice by the 
requesting party. 
 
6.  Confidential Information Filed in the Record.  Stamped confidential documents 
and other confidential information may be offered in the record of this proceeding, 
provided that such confidential information is furnished under seal. The party submitting 
confidential documents shall ensure that each page bears the legend “CONFIDENTIAL - 
SUBJECT TO PROTECTIVE ORDER.” 
 
7.  Commission Treatment of Confidential Information.  If confidential documents 
are submitted to the Commission in accordance with paragraph 5, the materials shall 



 

 

remain sealed while in the Secretary's office or such other place as the Commission may 
designate so long as they retain their status as stamped confidential documents.  The 
Commission may, sua sponte or by petition, determine that all or part of the information 
claimed by the producing party to be confidential is not entitled to such treatment. See 
generally 47 C.F.R. § 0.459. 
 
8.  Use.  Persons obtaining access to stamped confidential documents under this 
order shall use the information only in the conduct of this proceeding and any judicial 
proceeding arising therefrom, and shall not use such information for any other purpose, 
including business, governmental, commercial, or other administrative or judicial 
proceedings.  Persons obtaining access to confidential information under the terms of this 
order may disclose, describe, or discuss the confidential information in any pleading filed 
in this proceeding, provided that such pleading is stamped confidential and filed under 
seal, and provided that a separate public version is filed in which all confidential 
information is redacted.  Persons filing pleadings based on confidential information 
provided by others shall serve such pleadings by hand or overnight delivery on the party 
originally requesting confidential treatment of the underlying information. 
 
9.  Subpoena by Courts or Other Agencies.  If a court or another administrative 
agency subpoenas or orders production of stamped confidential documents which a party 
has obtained under terms of this order, such party shall promptly notify the party and any 
other person who designated the document as confidential of the pendency of such 
subpoena or order. 
 
10.  Client Consultation.  Nothing in this order shall prevent or otherwise restrict 
counsel from rendering advice to their clients regarding this proceeding and, in the course 
thereof, relying generally on examination of stamped confidential documents submitted 
in this proceeding; provided, however, that in rendering such advice and otherwise 
communicating with such client, counsel shall not make specific disclosure of any item 
so designated except pursuant to the procedures of paragraph 4 above. 
 
11.  Prohibited Copying.  If a document contains information so sensitive that it 
should not be copied by anyone, it shall bear the additional legend, "Copying Prohibited." 
Application for relief from this restriction against copying may be made to the 
Commission, with notice to counsel so designating the document. 
 
12.  Non-Termination.  The provisions of this order shall not terminate at the 
conclusion of this proceeding. 
 
13.  Modification Permitted.  Nothing in this order shall prevent any party or other 
person from seeking modification of this order. 
 
14.  Responsibility of Attorneys.  The attorneys of record are responsible for 
employing reasonable measures to control, consistent with this order, duplication of, 
access to, and distribution of copies of stamped confidential documents. Parties shall not 
duplicate any stamped confidential document except working copies and for purposes of 



 

 

filing at the Commission under seal. 
 
15.  Return of Confidential Documents.  Within two weeks after final resolution of 
this proceeding (which includes administrative or judicial review), parties that have 
received stamped confidential documents shall either return all copies of such documents 
in their possession to the party that submitted the documents, or destroy all such 
confidential documents. 
 
16.  Penalties.  In addition to any other penalties or remedies authorized under the 
Communications Act, the Commission's rules, the common law or other source of law, 
any failure to abide by the terms of this order may result in dismissal of a party's 
pleadings, or censure, suspension, or disbarment of the attorneys involved, see 47 C.F.R. 
§ 1.24, or possible referral to the relevant local bar. 
 
 

FEDERAL COMMUNICATIONS COMMISSION 
 



 

 

ATTACHMENT A 
 

WC Docket No. ______________ 
 

 
DECLARATION 

 
I have received a copy of the Protective Order in WC Docket No. _________.  I have 
read the order and I agree to comply with and by bound by the terms and conditions of 
this Protective Order.  The signatory understands, in particular, that unauthorized 
disclosure or the use of the information for competitive commercial or business purposes 
will constitute a violation of this Protective Order.  I acknowledge that a violation of the 
Protective Order is a violation of an order of the Federal Communications Commission.  I 
acknowledge that this Protective Order is also a binding agreement with the Submitting 
Party. 
 
 
Signature:  _________________________________________________ 
 
Name Printed:  _________________________________________________ 
 
Title:   _________________________________________________ 
 
Address:  _________________________________________________ 
 
   _________________________________________________ 
 
   _________________________________________________ 
 
Representing:  _________________________________________________ 
 
Employer:  _________________________________________________ 
 
Date:   _________________________________________________  
 
  
 



CERTIFICATE OF SERVICE 
 
 
 I, Kelseau Powe, Jr., do hereby certify that I have caused the foregoing REQUEST FOR 

CONFIDENTIAL TREATMENT to be 1) filed with the Office of the Secretary of the FCC 

and 2) served, via hand delivery, on the FCC’s duplicating contractor, Best Copy and 

Printing, Inc., at the following addresses: 

 
Marlene H. Dortch 
Office of the Secretary 
Federal Communications Commission 
Room TW-A325 
445 12th Street, S.W. 
Washington, DC  20554 
 
Best Copy and Printing, Inc. 
Portals II 
Room CY-B402 
445 12th Street, S.W. 
Washington, DC  20554 

 
 
 
            

      Kelseau Powe, Jr. 
 
June 21, 2004 


